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Issue 2

COURTREPORTS

resulting.
The court found that Empire Lodge's out-of-priority diversion,
required, but did not have a decreed water right. Empire Lodge relied
on a right to divert via a State Engineer approved temporary
augmentation plan. However, the court determined that water courts,
not the State Engineer, have the sole authority to approve
augmentation plans. With no water right, Empire Lodge lacked
standing to assert either its futile call argument or its enlargement
claim. On the other hand, since the Moyers possessed a decreed water
right, they had standing to assert their counter claim.
In Empire Lodge's appeal to the Water Court's injunction, it
argued that the Moyers did not prove injury by Empire Lodge's
diversion. The court stated, first, there was a presumption of injury
and second, the Moyers provided actual proof of injury. The court
further found that Empire Lodge's substitute supply plan was not an
exchange because the replacement source entered the river system
below the Moyer's diversion point. The court clarified that the
injunction had the effect of directing Empire Lodge to obtain a court
approval for the out-of-priority diversion. Additionally, the court
stated that the injunction did not inhibit Empire Lodge's ability to
store water under "free river" conditions, and it could appropriate
unappropriated water. Thus, the court held the injunction enjoined
Empire Lodge's out-of-priority diversions that required a decreed
augmentation plan authorizing them to do so. The court affirmed the
Water Court's judgment.
Holly Kirsner
Strole v. Guymon, 37 P.3d 529 (Colo. Ct. App. 2001) (holding an oral
water rotation scheme unenforceable; a court may limit the use of a
pre-existing ditch to resolve an equitable dispute).
The Stroles owned property directly north of the Guymon's. Each
party held water rights from the Uncompaghre Valley Water Users
Association; the Stroles maintained an interest of .17 cfs for their 8.6
shares of irrigation water, and the Guymon's maintained an interest of
.22 cfs or 2.8 shares at 100 percent. There were two ditches involved,
the eastern ditch, and the western ditch. Each party's water entered
the Guymon's property through the eastern ditch on the southeastern
corner of their property. Starting in 1979, when the Stroles purchased
their property, they retained an agreement with the Guymon's
predecessor (the Guymon's purchased their property in 1995). As
such, the parties had rotated their water shares; the Guymon's used
the party's combined water one half of the time, and the Stroles used
the combined water the other half of the time. Because of the contour
of the land and the middle ditch, the Price ditch, it was imperative the
Stroles received the combined water for their hay crop. However, in
1999, the Guymons decided to discontinue the water rotation
arrangement.
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As a result, the Stroles filed suit alleging the Guymons interfered
with their water rights, and obtained a preliminary injunction that
allowed for their continued use of the water rotation agreement. The
trial court held the Stroles maintained an easement over the Guymon's
property, but the Stroles had no right to impose a water rotation
system over the Guymons. Thus, the trial court ordered the Stroles
receive all of their water through the eastern ditch; a diversion splitter
box be installed on the Guymon's property to ensure each party
received the proper allocation of water; a flume system be installed on
the Strole's property easing the water flow from the eastern ditch to
the western portion of the Strole's property; and, finally, all parties
share the cost based on their water allocation.
The Stroles appealed claiming the trial court erred in concluding
there lacks a contractual basis to impose a water rotation system. The
appellate court concluded a water rotation agreement does not defeat
a claim of continuous and exclusive possession with respect to the
adverse possession of water rights, and thus the trial court did not err.
The Stroles further claimed the trial court erred by severely limiting
their right to use the western ditch based on a balancing of equities
approach to easements, and their long existing use of the ditch should
have allowed them its continued use. The trial court determined the
Stroles maintained only an easement over the eastern ditch, however
the Guynons submitted two easements existed, ones over the eastern
and western ditches. The appellate court concluded the trial court
adequately weighed all the evidence and provided an adequate
remedy, and thus did not abuse its discretion. Furthermore, the
appellate court concluded a court may limit the use of a pre-existing
ditch in order to resolve a dispute equitably. Lastly, the Stroles
claimed the Guymons must bear the financial burden of building the
new irrigation system, and the Guymons appealed claiming they
should not bear any of the financial burden. However, the appellate
court held the trial court fashioned an equitable and fair remedy, it
did not abuse its discretion, and each party must share the cost.
Finally, the Guymons maintained the preliminary injunction allowing
the Stroles continued use of the rotation scheme should be dissolved.
The appellate court held that the injunction remained in effect until
the new irrigation system was completely installed.
Staci A. McComb
Mount Emmons Mining Co. v. Crested Butte, 40 P.3d 1255 (Colo.
2002) (reversing the water court's denial of Mount Emmons Mining
Company's application for a conditional water right by determining
that a beneficiary of a subordination agreement is not required to
satisfy the water availability test).
Mount Emmons Mining Company ("Mount Emmons") filed an
application for a conditional water right in 1988. Mount Emmons
planned to use water from the tributaries of the Gunnison River above

